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Where land is taken for a country highway, leaving the fee in the abutting 
owner, it is impliedly dedicated to the use which the public may in the future 
require. Palmer v. Electric Co., 158 N. Y. 231. And that the use of bicycles 
has become so extensive and almost universal that the public require that a 
portion of the highway be set aside for their exclusive use. 

Contributory Negligence — Child Playing in Street — Imputed Neg- 
ligence of Parent.— 66 N. Y. Sup. 280.— Child, three years old, who had 
been playing on the sidewalk, ran out into the street, and was run over and 
killed by a truck. Held, it was not negligence per se on the part of the parents 
to permit the child to go unattended upon the public street. 

This subject is in a very unsatisfactory state, but this decision, concurrently 
with other recent decisions on the same point, seems to take a more practical 
and reasonable view than the previous one held by the courts of the same 
state. See Birkett v. Ice Co., 110 N. Y. 504; and, contra, HartGeld v. Roper, 
21 Wendell 615. Also, Cooley on Torts pp. 680-683, and cases therein cited. 

Homicide — Right to Colored Man on Jury — Bullock v. State, 47 
Atl. 63 (N. J.). — The accused, a colored man, was convicted of murder. At the 
return of the panel, the defendant's counsel challenged the array, on the ground 
that no colored man was returned on the panel. Challenge overruled and ex- 
ception taken. Held, that unless return was made designedly it did not de- 
prive him of the rights granted by the Fourteenth amendment. 

This is certainly the law. But if colored men had been wilfully excluded in 
the selection of the jury, it would have been a violation of the Act of Congress 
of 1878, forbidding such discrimination. Strauderv. West Virginia, 100 U. S. 
303. 

Injunction — Threatening Suits for Infringement of Patents — David- 
son et al v. National Harrow Co., 103 Fed. 360.— Defendant sent circulars 
threatening the customers of the complainant with infringement suits. Held, 
on motion for an injunction, that it would not be granted as long as the pro- 
priety of granting it is doubtful and all allegations of fraud, notice and bad 
faith are absent. 

The decision in this case is one of a number that have appeared since Kidd 
v. Horry, 28 Fed. 773. It shows more clearly than any other what the atti- 
tude of the court will be hereafter. The fact that the plaintiff may have an 
adequate remedy at law makes the granting of injunctions in such cases as 
these a doubtful matter, consequently the court is rightly conservative in refus- 
ing to grant an injunction except on the clearest case of provocation. SeeA. B. 
Farquahar Co. Ltd. v. National Harrow Co., 99 Fed. 160. 9 Yale Law Jour- 
nal 333. 

Insolvent Corporations — Claims for Services — Lenoir et al v. Lui- 
ville Improvement Co., 36 S. E. 185.— A corporation having gone into insol- 
vency, a receiver was duly appointed. The president and secretary of the 
corporation sued for the balance of their salaries due while the corporation 
was in the hands of the receiver. Held, they could not recover, as there was no 
breach of a contract. 

Two views have been put forth on this question : The New Jersey court, in 
Spader v. Manufacturing Co., 20 Atl. 378, held that claims for damages aris- 
ing from breaches of contract for services, caused by the insolvency of the de- 
fendant corporation, are entitled to be paid pro rata out of the funds in the 



RECENT CASES. 65 

hands of the receiver. In New York, in People v. Insurance Co., 91 N. Y. 174 
the following view, adopted in this court, is taken : That the state by its 
actions had so paralyzed the acts of both contracting parties that performance 
by either party was made impossible. In the case before us, the receiver, by 
order of the court, had taken control of the property of the company ; any in- 
terference, therefore, with his duties by the plaintiffs would have been punish- 
able as a contempt of court. During the receivership, therefore, being unable 
to perform and not performing their duties, they have not earned any salary 
for that period, and cannot recover damages for a breach of contract when the 
defendant had been guilty of no breach. 

Joint Negligence— Proximate Cause — Ordinary Care — Wheeler v. 
Gibbon, 36 S. E. 277. — The plaintiff, in attempting to cross a city street in a 
violent storm, held his umbrella at his side, pointing down the street in the 
direction from which the storm was coming, thereby obscuring his view in that 
direction. He was knocked down and injured by the defendant, who was driv- 
ing rapidly up the street with his oilcloth up in front of his buggy. The jury 
in the trial court found joint negligence, rendering a verdict for the plaintiff. 
Held on appeal that a finding for the plaintiff cannot be reviewed. 

In the present case, both plaintiff and defendant were negligent, but the 
effect of plaintiff's negligence could have been avoided by the exercise of ordi- 
nary care on the part of defendant, which fact, the court holds, entitles plain- 
tiff to a judgment, even though plaintiff's negligence contributed to the injury, 
opposing the doctrine maintained by many courts that if plaintiff's negligence 
contributed to the injury he is not entitled to recover. See Railway Co. v. Ires, 
144 U. S., 408, and also Neal v. Gilbert, 23 Conn., 437. 

Mutual Benefit Insurance — Beneficiaries— Murder of Assured— Lia- 
bilities of Company — Schmidt v. Northern Life Assn., 83 N. W. 800 (la.). 
— Beneficiary in a certificate of insurance murdered the assured. Held, that she 
thereby forfeited all rights under the certificate, but the company was not re. 
lieved of responsibility. 

The nearest American cases in point are those where an assured has im- 
properly designated a beneficiary, which event does not make the policy void, 
but the insurance becomes payable to those who would have taken it in the 
absence of any appointment. SheaY. Assn., 160 Mass. 289; Burns v. Grand 
Lodge, 26 N. E. 443 ; Britton v. Supreme Council, 46 N. J. Eq. 102. The court 
followed the celebrated English case of Cleaver y. Assn., (1892) 1 Q. B. Div. 
17, which was much like the case at bar, and accordingly held that the certifi- 
cate reverted to and became a part of the assured 's estate. 

New Trial— Misconduct of Juror— Barker et al v. Stewart, 36 S. 
E. 238. — The attorney for one of the parties, while on the street, seeing one of 
the jurors suffering from an ailment, suggested a certain remedy as likely to 
benefit him. They both entered a drug store, and the attorney paid for and 
procured the medicine. The attorney did not know that the man was on the 
jury, and the juror intended to pay for it himself. Verdict was obtained by the 
attorney's client, and this appeal taken to set it aside. Held, that, under the 
circumstances, the conduct of counsel and juror did not militate against the 
purity of jury trial, and therefore the verdict of the trial court should not be 
disturbed. 

It was similarly held in Railroad v. Wiggins, 18 S. E. 187. Here, the plain- 
tiff, in a suit for damages from spinal injuries, was assisted downstairs by one 
of the jurors during a recess of the court, after trial had begun. Such acts of 
courtesy and civility are but the common expression of human kindness, and 
should be favored rather than discountenanced. 



